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STATEMENT OF JURISDICTION 
Jurisdiction is granted pursuant to Utah Code Ann, §§ 63-
46b-16 and 78-2-2(e)(ii)• 
STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 
Did the Tax Commission properly determine that, as the 
ultimate consumer, Arco Electric is liable for sales and use tax on 
tangible personal property it used to construct a real property 
improvement as part of a "furnish and install" contract with an 
exempt entity? 
Standard of Review,1 The agency action should be 
reviewed for reasonableness or rationality. "In reviewing 
decisions such as these, a court should afford great deference to 
the technical expertise or more extensive experience of the 
responsible agency, . . . [TJhe Commission's decisions must fall 
within the limits of reasonableness or rationality," Utah Dep't of 
Admin, Serv, v. Public Serv. Comm'n, 658 P.2d 601, 610 (Utah 1983). 
DETERMINATIVE PROVISIONS 
The following statutes and rules are determinative of the 
issue presented herein, Utah Code Ann. §§ 59-12-103, 59-12-
Because this action was commenced prior to January 1, 
1988, the Administrative Procedure Act does not govern the standard 
of review in this case. 
104(2), (8) (1987), Utah Code Admin. P. R865-19-58S.2 The full text 
of these provisions are set out in Appendix E. 
STATEMENT OP THE CASE 
On July 30, 1987, the Utah State Tax Commission ("Tax 
Commission") issued a Statutory Notice of Deficiency assessing Arco 
Electric ("Arco") with additional tax, penalty, and interest for 
the period January 1, 1982 to March 31, 1987. The additional tax 
arose due to the Tax Commission's finding that Arco failed to pay 
sales and use tax on materials it used to complete real property 
contracts to furnish and install electrical systems in the L.D.S. 
Print Center ("Print Center"), two schools owned by Granite School 
District ("Granite"), and a building owned by the Utah Transit 
Authority. 
On August 26, 1987, Arco filed its "Petition for 
Redetermination" requesting agency action before the Tax 
Commission. On August 27, 28, 29, 1991, a formal hearing was held 
before the Tax Commission. On March 10, 1992, the Tax Commission 
issued its "Findings of Fact, Conclusions of Law, and Final 
Decision" affirming the auditing assessment with respect to the 
Print Center and Granite.3 On April 9, 1992 Arco petitioned this 
Court for review of the Tax Commission's decision. 
2
 In referring to this rule, the Tax Commission will cite the 
current code. At the time of the audit the rule was designated 
R865-58S-1, a copy of which is attached as Exhibit E. 
3
 The assessment regarding the Utah Transit Authority project 
was reversed and is not part of this appeal. 
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STATEMENT OF FACTS 
A. FACTS RELEVANT TO THE GRANITE SCHOOL 
DISTRICT ASSESSMENT. 
The Tax Commission found the following facts based on the 
stipulations and evidence presented/ 
1. Granite is a political subdivision of the State of 
Utah, (Gen.Docs. R. 72; Granite Docs. R. 163.) 
2. Two schools were constructed pursuant to an agreement 
between Granite and Broadrick & Howell Construction Company 
("Broadrick & Howell") dated July 18, 1984. (Gen.Docs. R. 72; 
Granite Docs. R. 163, 170.) 
3. The Agreement required Broadrick & Howell to furnish 
all labor and materials to provide Granite two real property 
improvements. (Granite Docs. R. 163, 170.) 
4. The right of Granite to furnish materials and 
equipment used in the construction of the two school buildings is 
set forth in the Agreement between Granite and Broadrick & Howell 
(Granite Docs. R. 170-89) and in the Supplementary General 
Conditions (Granite Docs. R. 191) made available to all general 
contractors and subcontractors prior to the bidding process. The 
Agreement and the Supplementary General Conditions provided 
substantially the following: 
4
 References to the transcript (abbreviated "T.") are to the 
transcript recording the portion of the formal hearing related to 
the Granite School District assessment which took place on August 
28r 1991. 
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a. The bid price submitted by the contractor 
included all labor, plant, materials, equipment, transportation, 
services and any other items required for construction and 
completion of the schools. (Gen.Docs. R. 72; Granite Docs. R. 
191.) 
b. The contractor would negotiate and administer 
all direct purchases by Granite and furnish to Granite a 
description, source of supply and other information necessary to 
enable Granite to purchase directly the materials and equipment. 
(Gen.Docs. R. 73; Granite Docs. R. 165, 178, T. 122-23.) 
c. Title to the materials purchased by Granite was 
Lo pass from the vendor dire^wiy to Granite upon delivery to the 
job site. (Gen.Docs. R. 73; Granite Docs. R. 178.) 
d. After delivery to the job site, the risk of 
loss, damage, theft, vandalism, or destruction of or to such 
materials and equipment purchased directly by Granite was to lie 
with the contractor. (Gen.Docs. R. 73; Granite Docs. R. 179.) 
e. Storage of any materials and equipment furnished 
by Granite was the responsibility of the contractor. (Gen.Docs. R. 
73; Granite Docs. R. 179, T. 149.) 
f. The contractor was required to hold Granite 
harmless of and from any failure of the materials or equipment 
purchased by Granite which resulted in any loss, claim, defect, 
discrepancy, delay in delivery or any problem relating to the 
materials or equipment. (Gen.Docs. R. 73; Granite Docs. R. 179.) 
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g. The contractor was required to acknowledge 
receipt and approval of any materials or equipment purchased 
directly by Granite by signing the invoice for those materials and 
equipment• (Gen.Docs. R. 74; Granite Docs. R. 165-66.) 
h. Granite was required to make payment on the 
materials and equipment which it furnished but was not responsible 
for any loss of prompt payment discount or trade discounts. 
(Gen.Docs. R. 74; Granite Docs. R. 179.) 
i. The contract price was reduced by the amount 
actually paid by Granite for the materials and equipment purchased 
directly by Granite. The contract price was also reduced by the 
amount of sales tax which would have been paid had the materials 
and equipment been furnished by the contractor. The amount of any 
progress payment was similarly adjusted to reflect the direct 
purchases by Granite. (Gen.Docs. R. 74; Granite Docs. R. 179.) 
j. All bonds and insurance called for in the 
Agreement remained in full force. There was no reduction in the 
amount of coverage or any deduction for premiums for those bonds 
and insurance. (Gen.Docs. R. 74; Granite Docs. R. 180.) 
k. The provisions for direct purchase by Granite of 
materials and equipment did not relieve the contractor of any of 
its duties or obligations under the contract or constitute a waiver 
of any of Granite's rights. (Gen.Docs. R. 74-75; Granite Docs. R. 
180.) 
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5. Arco was a subcontractor of Broadrick & Howell and 
performed electrical subcontract work pursuant to two separate but 
identical Subcontract Agreements with Broadrick & Howell. 
(Gen-Docs. R. 75; Granite Docs. R. 194.) 
6. The General and Supplementary Conditions between 
Granite and the contractor, Broadrick & Howell, were incorporated 
into subcontract agreements between Granit€j and Arco by reference. 
(Gen.Docs. R. 75; Granite Docs. R. 194.) 
7. Granite elected to purchase some of the electrical 
materials and equipment incorporated into the schools buildings 
pursuant to its agreement with Broadrick & Howell which was 
incorporated into the subcontract agreement. (Gen.Docs. R. 75; 
Granite Docs. R. 165.) 
8. The following process was used by Granite to directly 
purchase the materials under the Agreement and the Subcontract. 
a. Broadrick & Howell would prepare and deliver to 
the owner a requisition form identifying the materials and 
equipment and the suppliers of the materials and equipment. 
(Gen.Docs. R. 76-76; Granite Docs. R. 165, T. 120-23.) 
b. Granite would then issue a purchase order to the 
approved supplier of the materials or equipment which was 
identified in the requisition form. (Gen.Docs. R. 76; Granite 
Docs. R. 165.) 
c. When the materials or equipment were delivered 
to the job site, the supplier sent an invoice to Granite in care of 
6 
Broadrick & Howell for approval and payment• (Gen.Docs. R. 76; 
Granite Docs, R. 165-66, T. 13-14) 
d. After Broadrick & Howell's approval, its 
authorized agent would sign the invoice and forward it to Granite 
for payment. (Gen.Docs. R. 76; Granite Docs. R. 166, T. 15, 124.) 
e. Once approved, the invoice would then be paid by 
Granite to the supplier by check drawn on Granite's operating 
account by Granite's disbursing agent. (Gen.Docs. R. 76; Granite 
Docs. R. 166, T. 89.) 
f. After Granite had made payment for the materials 
and equipment, a change order to the original agreement would be 
executed giving Granite credit for the cost of the materials and 
equipment plus the sales tax savings associated with the materials 
and equipment. (Gen.Docs. R. 76; Granite Docs. R. 166.) 
B. FACTS RELEVANT TO THE PRINT CENTER 
ASSESSMENT. 
The Tax Commission found the following facts based on the 
stipulation and evidence presented.5 
1. In 1986, the Church of Jesus Christ of Latter-day 
Saints (the " church") entered into a contract with Interwest 
Construction Company ("Interwest") to construct a printing center. 
(Gen.Docs. R. 78; Print Center Docs. R. 53.) 
5
 References to the transcript (abbreviated "T.") are to the 
transcript recording the portion of the formal hearing related to 
the Print Center assessment which took place on August 29, 1991. 
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2. Arco was responsible for electrical system required 
by the Print Center. (Gen.Docs. R. 78; Print Center Docs. R. 53.) 
3. Under its subcontract, Arco was subject to the same 
general terms and conditions as the general contractor, Interwest. 
(Gen.Docs. R. 78; Print Center Docs. R. 54,) 
4. The general requirements of the contract with 
Interwest required Arco to provide at its expense all materials, 
labor, equipment, tools, transportation and utilities, including 
the costs of connection necessary for the successful completion of 
the project. (Gen.Docs. R. 78; Print Center Docs. R. 54.) 
5. The initial contract contemplated that some of the 
materials installed by Arco in the Print Center would be furnished 
by the church. (Gen.Docs. R. 78; Print Center Docs. R. 55.) 
6. The contract required Arco to install certain items 
furnished by the church, and to receive and store in safe condition 
certain other items which were to be purchased directly by the 
church. (Gen.Docs. R. 78; Print Center Docs. R. 55.) 
7. The contract required that, after receipt of certain 
church-furnished equipment, Arco's responsibilities were the same 
as if they had negotiated the purchase. (Gen.Docs. R. 78-79; Print 
Center Docs. R. 27-28, 55.) 
10. The church reserved the right in the contract to 
purchase materials to be used in the construction of the Print 
Center. Those purchases were handled as follows: 
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a. The church and Arco would mutually agree which 
materials were to be purchased by the church. (Gen.Docs. R. 79; 
Print Center Docs. R. 55.) 
b. The cost of those materials, together with the 
amount Arco would have paid as sales tax, were to be deducted from 
the contract sum as specified by change order, unless the materials 
were specifically deleted from the contract. (Gen.Docs. R. 79; 
Print Center Docs. R. 55.) 
c. Upon agreement between the church and Arco 
regarding the materials the owner was to purchase, the contractor 
would furnish the church the necessary information, including 
source of supply, to enable the church to purchase the materials. 
(Gen.Docs. R. 79; Print Center Docs. R. 56.) 
d. Arco was required to hold the church harmless of 
and from any failure of the supplies or materials so purchased 
resulting in any loss, claim, defect, discrepancy, delay in 
delivery, or any other problem relating to the materials, except 
where any failure was directly caused by acts or omissions of the 
church• (Gen.Docs. R. 79; Print Center Docs. R. 56.) 
e. All bonds and insurance called for in this 
contract were required to remain in full force. There was to be no 
reduction in the amount of coverage or any deduction for premiums 
for said bonds and insurance. (Gen.Docs. R. 80; Print Center Docs. 
R. 56.) 
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f. Materials ordered by the church were not to be 
paid for until written approval was given by the contractor. 
(Gen.Docs. R. 80; Print Center Docs. R. 56.) 
g. These conditions which applied to church-
provided materials did not abrogate Arco's responsibility to comply 
fully in the execution of the work as required by the contract 
documents. (Gen.Docs. R. 80; Print Center Docs. R. 56.) 
h. Arco was required to receive all merchandise, 
inspect it, and be fully responsible to see that it met the 
specifications, and assure that its storage and installation gave 
the church a completed product according to the intention of the 
contract. (Gen.Docs. R. 80; Print Ce^ t.^ r Docs. R. 56-) 
11. "Change orders" were permitted by the contract. 
(Gen.Docs. R. 80; Print Center Docs. R. 56-57, 116.) 
12. The church employed Robert Haywood as its "project 
representative." The project representative was a full-time church 
employee which was the representative of the church on the project 
during its construction. His duties included insuring that the 
Print Center materials in possession of Arco were handled in 
accordance with the contract. (Gen.Docs. R. 80-81; Print Center 
Docs. R. 57. ) 
13. The contract required Arco to receive and store any 
materials purchased under the church purchase option. This 
obligation included providing sheds for the storage of any material 
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subject to weather damage and securing the work and materials each 
night. (Gen.Docs. R. 81; Print Center Docs. R. 57.) 
14. The Church exercised its option to purchase Print 
Center materials in connection with the work of Arco. (Gen.Docs. 
R. 81; Print Center Docs. R. 57.) 
15. The church, through its project representative, 
secured material lists from Arco and consulted with Arco and 
Interwest regarding the materials Arco needed to perform its work. 
(Gen.Docs. R. 81; Print Center Docs. R. 57.) 
16. A purchase order was then prepared by Arco which was 
reviewed and approved by Arco, Interwest, the project 
representative and the church purchasing department for accuracy 
and compliance with contract terms. Thereafter, if everything was 
found to be proper, the purchase order was issued directly by the 
Purchasing Department to the vendor. (Gen.Docs. R. 81; Print 
Center Docs. R. 58.) 
17. With one exception, the vendors were instructed to 
send the Print Center materials to the Print Center. Arco, and not 
the church, had the responsibility to receive and inspect these 
materials. The Print Center materials were also inspected by the 
church's project representative. (Gen.Docs. R. 81: Print Center 
Docs. R. 58.) 
18. In accordance with the instructions on the purchase 
orders, vendors billed the church directly for the Print Center 
materials. (Gen.Docs. R. 81-82; Print Center Docs. R. 58.) 
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19. The invoices were received and checked by the 
church, sent to Arco, which verified the appropriateness of payment 
and then forwarded the invoices to Interwest for its verification 
and approval* (Gen.Docs. R. 82; Print Center Docs. R. 58.) 
20. Upon receiving the vendor's bill back from 
Interwest, with verification from the project representative that 
the Print Center materials appeared to be in conformance with the 
contract and purchase order, and written approval from the 
contractor, the church made payment for the Print Center materials 
directly to the vendor. (Gen.Docs. R. 82; Print Center Docs. R. 
58-59.) 
21. T^le to the Print Center materials passed directly 
from the vendor to the church. (Gen.Docs. R. 82; Print Center 
Docs. R. 59.) 
22. Change orders were issued crediting the church for 
payments made to suppliers. (Gen.Docs. R. 82; Print Center Docs. 
R. 59.) 
SUMMARY OF THE ARGUMENTS 
The Tax Commission has been given express and implied 
authority to interpret and administer the Sales and Use Tax Act. 
Therefore, appellate courts should review the reasonableness of the 
Tax Commission's actions. Unless this Court finds that the Tax 
Commission abused its discretion by acting unreasonably in light of 
the governing statute, its action should be affirmed. 
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The Tax Commission has neither abused its discretion nor 
acted unreasonably in this case. The Tax Commission has based its 
action on this Court's long-standing interpretations of the Sales 
and Use Tax Act, the factual evidence presented at the formal 
hearing, and its duty to administer the tax laws of the State of 
Utah. The Tax Commission has properly interpreted the exemptions 
at issue in this case and reasonably applied the Sales and Use Tax 
Act in the context of well-established case law. 
ARGUMENT 
I. THE TAX COMMISSION'S DECISION SHOULD BE 
AFFIRMED IF ITS ACTION IS FOUND TO BE 
REASONABLE. 
In Utah Dep't of Admin. Serv. v. Public Serv. Comm'n, 658 
P. 2d 601 (Utah 1983), the Utah Supreme Court examined three 
standards of review which would be appropriate in reviewing the 
particular types findings challenged by the petitioner. The Court 
determined that the proper standard of review of agency decisions 
which interpret language of a statute which the agency has been 
empowered to administer is one of "reasonableness or rationality." 
Id. "We will affirm the [administrative agency's] decision unless, 
as a matter of law, the determination was wrong because only the 
opposite conclusion could be drawn from the facts." Board of Educ. 
of Sevier County School Dist. v. Board of Review of the Dep't of 
Employment Sec, 701 P.2d 1064 (Utah 1985). In Utah Dep't of 
Admin. Serv., this Court stated that, 
13 
In reviewing decisions such as these, a court 
should afford great deference to the technical 
expertise or more extensive experience of the 
responsible agency. . . . 
The degree of deference extended to the 
decisions of the Commission on these 
intermediate types of issues has been given 
various expressions, but all are variations of 
the idea that the Commission's decisions must 
fall within the limits of reasonableness or 
rationality. As used in this context, the 
words M arbitrary and capricious •  mean no more 
than this. 
Utah Dept. Admin. Serv., 658 P.2d at 610. In the later case of 
Morton Int'l, Inc. v. Auditing Div. of the Utah State Tax Comm'n, 
814 P.2d 581 (Utah 1991) this Court stated that "[i]n past cases, 
we have held that an agency has abused its discretion when the 
agency's action, viewed in the context of the language and purpose 
of the governing statute, is unreasonable,," (footnote omitted). 
Citing Salt Lake City Corp. v. Department of Employment Sec, 657 
P.2d 1312, 1316 (Utah 1982); West Jordan v. Department of 
Employment Sec., 565 P.2d 411, 414 (Utah 1982); Utah Dep't of 
Admin. Serv. v. Public Serv. Comm'n, 658 P.2d 601, 611-612 (Utah 
1983). (All of the cases cited above by the Morton court were 
decided prior to Utah's adoption of the Administrative Procedure 
Act. ) 
In the case at bar, the Tax Commission has been given 
both express and implied discretion in interpreting the tax 
statute. Utah's Sales and Use Tax Act provides, "[t]he 
administration of this chapter is vested in and shall be exercised 
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by the commission which may prescribe forms and rules to conform 
with this chapter for the making of returns and for the 
ascertainment, assessment, and collection of the taxes imposed 
under this chapter." Utah Code Ann. S 59-12-118 (1987). The Utah 
Court of Appeals has stated that by enacting § 59-12-118 M [t]he 
legislature has granted the Commission discretion in administration 
of the tax code generally." Putvin v. Utah State Tax Comm'n, 194 
Utah Adv. Rep. 63 (Ct.App. 1992). 
Implied discretion has been granted to the Tax Commission 
in interpreting and applying the relevant statutes in this appeal 
as well. Firstf the terms of the statute at issue are broad and 
general. In Morton Int'l Inc. v. Auditing Div. of the Utah State 
Tax Comm'n, 814 P.2d 581 (Utah 1991) this Court stated, "we have 
held that when the operative terms of a statute are broad and 
generalized, these terms 'bespeak a legislative intent to delegate 
their interpretation to the responsible agency." Morton, 581 P.2d 
at 588. Citing Utah Dep't of Admin. Serv., 658 P.2d at 610; Salt 
Lake City Corp.. 657 P,2d at 1316-17. The issue in this case is 
whether a real property contractor can avoid sales and use tax by 
attempting to obtain the tangible personal property needed to 
complete the real property improvement through an exempt entity. 
The Tax Commission determined that the "contractor or 
repairman is the consumer of the tangible personal property used to 
improve, alter or repair real property" (Gen.Docs. R. 83) and that 
"[t]o be exempt, the sale must be from the vendor directly to the 
15 
governmental entity, religious institution or charitable 
organization for the use of, and consumption by, the exempt 
entity." (Gen.Docs. R. 86.) The Tax Commission, guided by 
decisions of this Court, exercised the discretion granted them by 
the Legislature in interpreting the tax exemption in this fashion. 
Therefore, its decisions should be given deference on appeal. 
Again, the Morton Court has provided guidance by stating, "in the 
absence of a discernible legislative intent concerning the specific 
question in issue, a choice among permissible interpretations of a 
statute is largely a policy determination. The agency that has 
been granted authority to administer the statute is the appropriate 
body to make such a determination " Morton, 814 P. 2d at 589. 
Citing Salt Lake City Corp.. 674 P.2d at 636; Utah Dep't of Admin. 
Serv., 658 P.2d at 611. 
The general and broad language the legislature used in 
enacting §§ 59-12-102 & 103 is useful since it would be impossible 
to delineate every possible item to which the sales tax would 
apply. Thus from the language of the statute itself it is 
difficult to ascertain any legislative intent relevant to whether 
transactions similar to the ones at issue here are subject to sales 
and use tax or are exempt. Therefore, the decision in Utah Dep't 
of Admin. Serv. applied to the present case reveals an implied 
grant of discretion to the Tax Commission in its interpretation and 
application of the Sales and Use Tax Act. 
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Finally, there is an implied grant of discretion to the 
Tax Commission since it is routinely required to determine what 
constitutes a taxable sale and when a particular exemption may 
apply. The recent Utah Court of Appeals decision, Putvin v. Utah 
State Tax Comm'n, 194 Utah Adv. Rep. 63 (Ct.App 1992), is a case 
where the standard of review is determined under the Utah 
Administrative Procedures Act. However, the Court of Appeals 
determined that the "reasonableness" standard was proper because it 
found several implied grants of authority to the Tax Commission in 
interpreting the Utah Sales and Use Tax Act. The Putvin Court was 
called upon to determine whether the Petitioner was a nonresident 
aiid thus entitled to an exemption f^ om sales tax on vehicles he 
purchased in Utah. The Court of Appeals stated, "this court may 
recognize an implied grant of discretion to interpret the statutory 
term nonresident if, as here, there is an absence of discernible 
legislative history and the determination of residency status is 
the 'type of determination' the Commission routinely performs." 
Id. (citation omitted). Thus, whether the standard of review is 
governed by the U.A.P.A. or by prior case law, the proper standard 
of review to determine "reasonableness" is the same. 
From the broad language of the Sales and Use Tax Act, it 
is difficult to glean any specific legislative intent as to whether 
the transactions at issue in this case are properly taxable. 
Further, the Tax Commission is routinely required to determine what 
is and what is not subject to the terms of the Act. Thus an 
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implied grant of discretion exists under the Utah Dep't of Admin, 
Serv. and Putvin rationales. 
The existence of an administrative rule relevant to the 
issue is also evidence of an implied grant of discretion. The 
Putvin court stated: 
The Commission routinely makes, and in fact is 
authorized by statute to adopt, rules defining 
who qualifies as a nonresident for sales tax 
exemption purposes. The Commission has 
clearly defined the term "bona fide 
nonresident" in detailed rules. Thus, we find 
the Commission has been given discretion to 
determine whether a purchaser qualifies as a 
nonresident for purposes of the sales tax 
exemption. We, therefore, review its decision 
for reasonableness. 
Putvin, 194 Utah Adv. Rep. 
Similarly in the present case, the Tax Commission has 
adopted Utah Code Admin. P. R865-19-58S which defines what sales 
and uses are properly subject to tax under the Act. Thus there 
existed an implied grant of discretion in the Tax Commission in 
it's interpretation and application of the Act to the case 
presented by Arco's Petition for Redetermination. 
The Tax Commission has received both express and implied 
grants of discretion in its interpretation and application of the 
relevant statutes. Therefore, this Court should review the Tax 
Commission's decision for "reasonableness11 and affirm so long as 
there has been no abuse of discretion. 
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II. THE TAX COMMISSION DID NOT ABUSE ITS 
DISCRETION IN DETERMINING THAT ARCO'S 
- STORAGE
 f USE AND CONSUMPTION" WAS THE 
TAXABLE EVENT. 
This case was the last in a series of cases brought 
before the Tax Commission in the summer of 1991 to fully explore 
the issue of whether materials used by a contractor in creating a 
real property improvement for an exempt entity are taxable/ After 
having the issue briefed and argued in several other cases, and 
after extensive briefing and three days of argument on the specific 
facts of this case, the Tax Commission issued a forty page Decision 
and Order, The factual findings supporting the decision are 
extensive and are directly supported by specific provisions of the 
contract documents and stipulations of facts entered into by the 
parties,7 The decision hinges on the following conclusions of law 
reached by the Commission: 1). Sales of material for use in 
construction, improvement, alteration or repair of real property 
for a governmental entity or religious institution are not exempt. 
(Decision and Order, R. 85-86.) 2). To be exempt, the sale must 
be directly to the governmental entity, religious institution or 
charitable organization for the use of and consumption by the 
exempt entity. Id, (Emphasis added.) The decision is grounded 
6
 Two of these cases are also currently on appeal, Thorup 
Brothers Construction v. The Utah State Tax Comm'n, #92-0184, and 
Brown Plumbing and Heating Company v. The Utah State Tax Comm'n, 
#92-0402. 
7
 Copies of the contract provisions and factual stipulations 
are attached as Exhibits "A" through "D." 
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on the principle, well established in precedent, that Sales & Use 
Tax is levied on the "ultimate consumer." As stated by this Court 
in Tummurru Trades v. Utah State Tax Commission, 802 P.2d 715 (Utah 
1990): wIt has long been the law in Utah that the sales tax is 
levied upon the ultimate consumer."8 
This court determined 50 years ago in Utah Concrete 
Products Corp. v. Utah State Tax Comm'n. 101 Utah 513, 125 P.2d 408 
(1942). That real property contractors were the "ultimate 
consumers" of property used by them in constructing a real property 
improvement, since they were the "last persons in the chain to deal 
with such products before incorporation into a separate entity", 
and before such products are changed in their nature f *om tangible 
personal property to real property. Id., at 411. This is true even 
if the real property improvement is constructed for an exempt 
entity. 2d. at 411. This position was reaffirmed by the court in 
Ford J. Twaits v. Utah State Tax Comm'n, 106 Utah 343, 148 P.2d 343 
(1944). Twaits presented a situation closely analogous to the one 
at issue on this appeal. The contractor had a contract "to furnish 
all of the materials and labor" for construction of the Tooele 
Ordinance Depot. The contractor purchased materials from out of 
state sellers, who did not collect tax. The Court turned to the 
8
 See e.g., Ralph Child Construction Co. v. Utah State Tax 
Comm'n, 12 Ut.2d 53, 362 P.2d 422 (1961); See also, Utah Concrete 
Products Corp. v. Utah State Tax Commission, 101 Utah 513, 125 P.2d 
408 (1942). "It is apparent that the sales tax applies to the sale 
to the 'ultimate user or consumer'." 
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Use Tax Act which imposed tax on "the privilege of storing or using 
property within the state," and imposed liability for the tax upon 
the person storing or using the property. 2d. at 345. (citations 
omitted). In this appeal, the exempt entity entered into a 
"furnish and install" contract, which requires the contractor to 
furnish all labor and materials necessary to construct real 
property improvements. Some of the materials were acquired without 
payment of sales tax because of the purchasing arrangements with 
the exempt entities. Here, as in Twaits, the contractor is 
storing, using and consuming materials upon which tax had not 
previously been paid. The contractor, through its subcontractor 
Arco, actually converted the tangible personal property to real 
property. The Tax Commission, consistent with the holding of 
Twaits imposed the tax on Arco since it was the entity which was 
storing or using the property, and since "such persons are the ones 
ultimately responsible for the tax." Id. 
The first key finding of the Tax Commission that sales of 
materials for use in construction, improvement, alteration or 
repair of real property for governmental or religious institutions 
are not exempt is supported by the holdings of Twaits and Utah 
Concrete Products. In Utah Concrete Products, the Court 
specifically addressed the argument that the "burden" of the tax 
would be passed on to the exempt entity in the form of higher 
material costs and states: 
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The fact that the burden of the tax is passed 
on by the contractor to the State in the form 
of higher bids, and in this manner is 
indirectly paid by the state does not bring 
Plaintiffs under the exemption found in 
Section 6. 
Utah Concrete Products. 125 P.2d at 411. This policy statement 
that sales tax was due on materials used in constructing real 
property improvements for governmental or religious institutions 
has formed the basis of taxing policy for the past half century. 
The Legislature, apparently content with this interpretation of the 
scope of the governmental exemption has not, in fifty years, acted 
to broaden the governmental exemption to include materials used in 
building real property improvements for the government, ^his 
principle was codified by the Tax Commission in Utah Code Admin. P. 
R865-19-58S. That section in relevant part states: 
A. Sale of tangible personal property to 
real property contractors and repairman of 
real property is generally the subject to tax. 
1. The person who converts the personal 
property into real property is the 
consumer of the personal property . . . 
3. The sale of real property is not 
subject to the tax nor is the labor 
performed on real property. For example, 
the sale of a completed home or building 
is not subject to the tax, but sales of 
the materials and supplies to contractors 
and subcontractors are taxable 
transactions as sales to final consumers. 
This is true whether the contract is 
performed for an individual, a religious 
institution, or governmental 
instrumentality. 
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4. Sales materials to religious or charitable 
institutions and government agencies are exempt 
only if sold as tangible personal property and the 
seller does not install the material as an 
improvement to reality or use it to repair real 
property, (Emphasis added.) 
This rule, grounded in long established precedent, 
supports both key findings made by the Tax Commission. Subsection 
4 of the Rule embodies the concept that sales of tangible personal 
property to religious or government institutions are exempt only if 
they are sold to be used by the charitable institution or the 
governmental entity. Where the use is by a third party, that third 
party who then converts the tangible personal property to real 
property is the "ultimate consumer" of the property so used, and as 
such is "ultimately responsible for the tax." Utah Concrete 
Products, 125 P.2d at 411; Twaits, 148 P.2d at 345. 
III. THE TAX COMMISSION DID NOT ABUSE ITS 
DISCRETION IN REFUSING TO BROADEN THE 
APPLICATION OF THE RELEVANT EXEMPTIONS. 
The Tax Commission properly interpreted the Utah Sales 
and Use Tax Act in determining the proper application of the 
exemptions in this case. Utah Code Ann. § 59-12-104(8) (1987) 
states that "sales made to or by religious or charitable 
institutions in the conduct of their regular religious or 
charitable functions and activities" are "exempt from the taxes 
imposed by this chapter." Utah Code Ann. § 59-12-104(2) likewise 
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exempts ••sales to the state, its institutions, and its political 
subdivisions.M 
It is a well-settled principle of law that exemptions are 
to be construed strictly against the taxpayer. "Statutes which 
provide for exemptions should be strictly construed, and one who so 
claims [an exemption] has the burden of showing his entitlement to 
the exemption• •• Parson Asphalt Products, Inc. v. Utah State Tax 
Comm'n, 617 P.2d 397 (Utah 1980). 
In its Final Decision, the Tax Commission stated that 
" [t]he incidents of tax have been imposed on the contractor and not 
on the exempt entity. To be exempt, the sale must be from the 
vendor dir^ccly to the guvernmental entity, religious institution 
or charitable organization for the use of, and consumption byf the 
exempt entity." (Gen.Docs. R. 86.) (Emphasis added.) The tangible 
personal property used in the schools and the Print Center was used 
and consumed by Arco, not by the exempt entities. In narrowly 
interpreting the exemptions listed in Utah Code Ann. §§ 59-12-
104(2) and 59-12-104(8), the Tax Commission was exercising its 
legislatively granted authority to interpret the tax statutes. 
Moreover, the Tax Commission was properly following this Court's 
instruction given in Parson Asphalt to strictly construe exemptions 
against the taxpayer. 
Proper application of any sales and use tax exemption 
requires inquiry into not only who the purchaser was, but also who 
the ultimate consumer was. Assuming, arguendo, that a sales tax 
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exemption applies to the purchase of the material in this case, the 
inquiry does not end. The Tax Commission properly determined that 
•'conversion of tangible personal property into real property is 
deemed to be the consumption or use of the tangible personal 
property, which is the taxable event." (Gen.Docs. R. 93.) 
Proper application of exemptions requires analysis of the 
entire chain of transactions from producer to consumer. Utah Code 
Ann. § 59-12-104(27) (1992) allows an exemption for "property 
purchased for resale in this state . . . ." However, where 
property purchased for resale is consumed by the purchaser in the 
course of his own business, use tax is due even though the purchase 
of the tangible personal property was exempt under § 59-12-
104(27).9 The reason for this is clear. When the purchaser 
itself, rather than its customers or clients, becomes the final 
"user" or "consumer" of goods purchased sales tax free for resale, 
it is liable for tax since no tax was paid when the goods were 
initially purchased. Again, proper imposition of tax and 
application of exemptions requires that the transaction be followed 
beyond the purchaser to the actual user or consumer of the 
material. 
A use tax is properly due from Arco since it is the 
ultimate consumer of the tangible personal property. Utah Code 
9
 Utah Code Admin. P. R865-19-23S(1D) states that the 
purchaser of goods for resale "must . . . report and pay the tax on 
the cost of goods or services purchased tax-free for resale but 
which are used or consumed." 
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Admin. P. R865-19-58S(1) states that "[t]he person who converts the 
personal property into real property is the consumer." Even if an 
exemption were to apply to the purchase of the material, Arco's 
"storage, use and consumption" of the tangible personal property is 
a subsequent taxable event for which there exists no exemption. 
The Tax Commission was well within its legislatively granted 
discretion in determining that Arco's use and consumption of the 
materials was a taxable event. 
IV. ARCO HAS FAILED TO ESTABLISH THAT THE 
DECISION WAS UNREASONABLE. 
A. The Holdings of the Cases Cited by 
Arco Do Not Support its Argument. 
The case law that Arco claimfs support its argument 
consists of dicta from two cases interpreting a predecessor to the 
current Utah Sales and Use Tax Act. Dicta is defined as Ma 
statement unnecessary and wholly incidental to the basic decision." 
Burress v. Richens. 3 Wash. App. 63, 472 P.2d 396 (1970). Such 
"incidental statements of conclusions not necessary to the decision 
are not to be regarded as authority." Simmons v. Superior Court, 
341 P.2d 13, 17 (Colo. 1959); see Arizona Corporation Commission v. 
Mountain States Telephone and Telegraph, 7] Ariz. 404, 228 P.2d 749 
(1951). 
The holdings of Union Portland Cement Company v. Utah 
State Tax Comm'n, 110 Utah 152, 176 P.2d 879 (1947), and Geneva 
Steel Co. v. State Tax Comm'n, 116 Utah 170, 209 P.2d 208 (1949), 
do not support the assertion made by Arco that the use tax applies 
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only to "out-of-state purchases." (Brief of Appellant (LDS Church 
related assessment) at 15-23.) The issue in the above cases was 
whether a sales tax exemption applied to a use tax assessment. The 
dispute arose because at that time, unlike today, there were 
separate sales and use tax acts. The legislature in enacting the 
Use Tax Act did not duplicate the sales tax exemptions. The Court 
resolved the dispute by following the Tax Commission's 
interpretation that the two acts were "administered as though they 
were one." Union Portland Cement, 176 P. 2d at 880. Thusf the 
Court in Union Portland Cement applied the sales tax exemption for 
"industrial coal" to the use of industrial coal. Id., at 881-882. 
In Geneva. the Court applied the sales tax exemption for "isolated 
and occasional sales" to a use tax assessment. Geneva, 209 P.2d at 
208. Neither case held, as argued by Arco, that the use tax 
applies only to out-of-state sales. The language of those cases 
recognizes different circumstances where the use tax would apply. 
Other states having sales tax laws have 
enacted as a supplement to their sales tax a 
law known as "a use tax" which has the effect 
of imposing a tax on goods coming into the 
state for use and upon which the state sales 
tax has not been paid. Such a law would tax 
not only this group of interstate commerce 
transactions but would apply to goods which 
the user had gone into another state to 
purchase. 
This clearly contemplates tax on material used where no sales tax 
has been paid as well as materials purchased out-of-state. 
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Likewise, the holdings of the cases do not support Arco's 
position. In 1987 the sales and use tax acts were consolidated. 
This eliminated the question of whether the sales tax exemptions 
applied to the Use Tax Act. The current unified "Sales and Use Tax 
Act" defines taxable events in S 59-12-103 and sets forth 
exemptions from taxation in § 59-12-104. The transaction is 
taxable if it is encompassed by S 59-12-103 unless there is a 
specific exemption for that transaction. .Arco argues that if the 
sale of the material is exempt, the inquiry to determine upon whom 
the tax burden properly falls would end. That is true only where 
the sale is to the "ultimate consumer" since that would be the end 
of the chain and the last transaction upon which tax could be 
imposed. In this case even if there is deemed to be a "sale" to an 
exempt entity it would not be a sale to the ultimate consumer or 
user because the exempt entity did not use or consume the items. 
Therefore, when the items were "stored, used and consumed" by an 
non-exempt third party, Arco, that was a subsequent taxable event, 
and is therefore properly taxable under the Act. 
B. The Tax is Properly Imposed Upon Arco's 
"Storage, Use and Consumption." 
Section 59-12-103(1)(1) imposes a tax on tangible 
personal property "stored, used and consumed" in this state. It is 
undisputed that Arco stored the materials pursuant to their 
contractual duty to do so. (Gen.Docs. R. 73; Granite Docs. R. 179, 
T. 149; Gen.Docs. R. 81; Print Center Docs. R. 57.) There is no 
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question Arco used the materials in constructing a real property 
improvement. The Tax Commission specifically found that the most 
significant "incidents of ownership" were on Arco. (Gen. Docs. R. 
99/ 101.) Arco's exercise of rights and powers over the materials 
pursuant to the rights and duties imposed on it by contract 
constitutes taxable use "incident to ownership." In Interwest 
Aviation v. County Board of Equalization, 743 P.2d 1222, 1226 (Utah 
1987), the Utah Supreme Court stated: 
The approach we adopt allows the taxation of 
property which is used exclusively by a 
private person even though legal title is 
clearly in a governmental agency, as long as 
the most significant incidents of ownership to 
the property are in the private user. 
In the instant case the significant incidents of ownership are 
clearly in the "private user." Arco negotiated and administered 
the purchase. (Contract Art. VII(B) Granite Docs. R. 178.) It 
received, inspected and stored the property. (Petitioner's Answers 
to Interrogatories 7, 8, and 9; Print Center Docs. R. 90.) Upon 
delivery of the property the "risk of loss, damage, theft, 
vandalism or destruction" of the property was placed upon Arco. 
(Contract Art. VII(B) Granite Docs. R. 178.) Arco was responsible 
to hold the exempt entity harmless from "any loss, claim, defect, 
discrepancy, delay and delivery or any problem" regarding the 
materials. Id. 
In Interwest Aviation, the Court was concerned with the 
"economic realities." Interwest, 743 P.2d at 1226. See also Frank 
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Lvon Co, v. United States. 435 U.S. 561, 573 (1978). Here the 
-economic reality" of the transaction was that the exempt entity 
had contracted for a real property improvement. All of the 
significant incidents of ownership of the tangible personal 
property used in construction of that real property improvement lie 
with the contractor, not the exempt entity. For purposes of 
taxation "the status of the formal legal title, while relevant, is 
not controlling." Interwest Aviation, 743 P. 2d at 1226. The fact 
that the parties, by contract, have determined passage of title, 
should not determine the tax consequences. 
In Howard Electrical and Mechanical, Inc. v. Department 
of Revenue, 771 P.2d 475 (Colo. 1989), Site Colorado Court examined 
Colorado's use tax provision and found "liability for use tax 
depends on the use of tangible personal property rather than 
ownership of the property." .Id. at 477; Tristate Generation & 
Transmission Ass'n, Inc. v. Department of Revenue, 636 P.2d 1335 
(Colo. App. 1981). 
This Court's interpretation of "use" in Interwest and the 
Tax Commission's application of that principle in the instant case 
are consistent with the definition contained in § 59-12-102(14). 
That definition does not require "ownership" of the property in 
order to impose a use tax. The basis of a taxable use is the 
exercise of a legal right over the property, whether that right is 
granted by title, lease, or contract. Taxable use covers rentals 
and leases of tangible personal property even though there is no 
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passage of title since they constitute an exercise of legal rights 
over tangible personal property. (Utah Code Ann. § 59-12-
103(1)(k)(9187)) In this case, Arco's contract created both legal 
rights and duties concerning the materials. As found by the Tax 
Commission, those contractual rights and duties placed the 
significant "incidents of ownership" on Arco. Therefore, the 
Commission properly found that Arco's use of the material was 
taxable• 
The Utah taxing scheme imposes tax on either the sale or 
use of tangible personal property which takes place within the 
state. The Utah Supreme Court in Hardy v. State Tax Commission, 
561 P.2d 1064, 1065 (Utah 1977), addressed the question of "where 
in the process from producer to consumer should the tax properly 
and fairly be imposed" and determined "[S]ales tax should be paid 
on the sale of any personal property in the state somewhere along 
the line between its production and consumption." Proper 
imposition of tax and application of exemptions require that the 
entire chain between producer and consumer be analyzed. In 
Tummurru Trades, Inc. v. Utah State Tax Comm'n, 802 P.2d 715 (Utah 
1990), a Utah building contractor purchased items of tangible 
personal property sales tax free in Utah and placed the items in 
its inventory as items for resale. The items were then removed 
from inventory by a subsidiary and shipped out of state for use in 
various construction projects. In Tummurru, this court stated that 
*[t]he crux of the issue in the instant case is whether the 
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contractor is considered the ultimate consumer when the items 
purchased will be converted from personal property into real 
property." Tummurru, 802 P.2d at 718. 
The Tummurru Court concluded that because Tummurru 
Trades, Inc. was the "ultimate consumer" of the tangible personal 
property, it was liable for the tax. In this case, Arco was the 
ultimate consumer of the tangible personal property and is 
therefore liable for the tax. 
Utah law is clear that a contractor which converts 
tangible personal property into real property is the ultimate 
consumer of that property for sales and use tax purposes. In Utah 
Concrete Products Lory, v. State Tax Comm'n, 125 P.2d 408 (Utah 
1942), this Court decided that "contractors are consumers within 
the meaning of our act because they are the last persons in the 
chain to deal with such products before incorporation into a 
separate entity and before such products lost their identity as 
such." JTd. at 411• The Tax Commission has codified this general 
rule in the Utah Code Admin. P. R865-19-58S which states that 
*[t]he contractor or repairman is the consumer of tangible personal 
property used to improve, alter or repair real property . . . " 
Under Utah law, the ultimate consumer of tangible 
personal property are liable for the tax since they are the "last 
persons in the chain upon which the tax could be imposed; and that 
in order that such material bear their fair share of the tax 
burden, the contractors should pay tax thereon." Hardy v. State 
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Tax Comm'n, 561 P.2d 1064, 1065 (Utah 1977). Citing Utah Concrete 
Products Corp. v. State Tax Commission, 125 P.2d 408 (Utah 1942). 
The exempt entities are not the ultimate consumers of the 
tangible personal property. The facts are clear that Arco was the 
flultimate consumer" of the tangible personal property as that term 
has been defined by the courts. Arco is therefore liable for the 
tax on its consumption of that property, as determined by the Tax 
Commission. 
C. Change Orders Did Not Alter the Parties' 
Contractual Duties. 
The Amicus Brief argues that "[a] change order completely 
altars the legal relationship between the parties . . . ." Amicus 
Brief at 8. This statement ignores the explicit contractual 
provisions governing the parties relationship. 
The contracts are clear that neither the change orders 
nor the exercise of direct purchase options by the exempt entities 
alter the duties or responsibilities of the parties under the 
contracts. The Granite contract provides: 
"These provisions for direct purchase by 
[Granite] of materials and equipment shall not 
relieve the Contractor of any of its duties or 
obligations under this contract or constitute 
a waiver of [Granite's] right to absolute 
fulfillment of all the terms hereof." 
(Granite Docs. R. 180. Emphasis added.) 
The Print Center contract is equally clear that change 
orders do not alter the fundamental nature of the contract. 
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Section 21 of the General Conditions of the Print Center contract 
provide that: 
[t]he Owner, without invalidating the 
Contract, may change the work to be done on 
this Project by adding to, deducting from , or 
otherwise altering such work. The contract 
sum will be adjusted accordingly. All 
additional work will be done under the 
original conditions and terms of Contract 
except the foregoing adjustment in the 
contract sum and in the completion date. . . . 
(Print Center Docs. R. 120. Emphasis added.) The Print Center 
contract also specified that "[t]he cost of such materials, 
together with the amount the Contractor would have paid as sales 
tax, shall be deducted from the Contract sum as specified by Change 
Order, unless such materials are specifically deleted from the 
Contract." (Print Center Docs. R. 130.) The contract provisions 
govern the effect of change orders. In this case the contracts are 
clear that the exercise of the direct purchase option "shall not 
relieve the contractor of any of its duties or obligations." 
CONCLUSION 
The Tax Commission carefully and thoughtfully examined 
the issue presented in light of the statutes, rules, and relevant 
case law. It determined that long established policy required 
taxation of the "ultimate consumer" of tangible personal property, 
and that for a sale to be exempt it must be a sale to the ultimate 
consumer. In accordance with established case law the Tax 
Commission determined that Arco was responsible to convert tangible 
personal property to real property and therefore was the ultimate 
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consumer and liable for the tax. The Tax Commission's 
determination is reasonable and should be affirmed. 
DATED this ^Le^ day of November, 1992. 
CirfCRK L. SNELSON ~ ~ 
Assistant Attorney General 
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EXHIBIT A 
AGREEMENT 
THIS AGREEMENT made and entered into this 18th day of 
July , 19 84
 t by and between the BOARD OF EDUCATION OF 
GRANITE SCHOOL DISTRICT, hereinafter referred to as the "Board", 
and BRODERICK & HOWELL CONSTRUCTION COMPANY 
P.O. Box 247 (930 South State.Street) Orem, Utah 84057 
hereinafter referred to as "Contractor". 
WITNESSETH: 
WHEREAS, The Board desires to employ Contractor for the 
purposes hereinafter specified; and 
WHEREAS, Contractor desires to be employed by the Board 
on the terms and conditions hereinafter specified; 
NOW, THEREFORE, the Board and Contractor for the consider-
ation hereinafter set forth, do hereby covenant, promise and agree 
as follows: 
ARTICLE I 
DESCRIPTION OF WORK 
Contractor shall fully perform the following described 
work in accordance with the plans, drawings and specifications herein 
called contract documents, which documents by this reference are made 
a part hereof: to construct two new Elementary Schools: 
Westbrook Elementary School 
6200 South 3500 West 
Salt Lake City, Utah 84118 
and 
Valley Crest Elementary School 
3100 South 5300 West 
Salt Lake City, Utah 84120 
ARTICLE II 
CONTRACT PRICE 
The Board agrees to pay the Contractor for the work 
described, the total price of $ 5,787,000.00 . Payment 
of this amount is subject to additions or deductions in accordance 
with the provisions of this agreement and of the other documents to 
which this agreement is subject; 
ARTICLE III 
PAYMENT 
Payment of the total contract price is to be made as follows: 
A. Progress Payments* 
Not later than the Friday before the last Tuesday of the 
month, the Contractor shall present to the Architect a statement of 
the value of the work done and materials in place, itemized according 
to the headings of the specifications hereinbefore referred to and made 
part hereof. Not later than the last Tuesday of the month the Architect 
shall present to the Board his estimate of the value of said work and 
materials in place. The Board shall within ten days thereafter pay to 
the Contractor a ("progress payment") equal to 90% of the Architect's 
estimate of the work and materials in place but not paid for. Ten per-
cent (10%) of the progress payment shall be withheld and retained by the 
Board until final payment is made pursuant to Article III, Section C 
hereof. The amount so withheld shall bear interest at the rate then in 
effect for savings accounts of Utah State chartered banks. Said interest 
shall accrue for the benefit of the Contractor and any subcontractors 
and shall be paid after the project is completed and accepted by the 
Board. The Contractor shall be responsible for the allocation of any 
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accrued interest between Contractor and any subcontractors and shall 
hold the Board harmless for any claims of subcontractors relating to 
the allocation of interest so paid by the Board. Interest shall not 
accrue on any money withheld by the Board from the Contractor or any 
subcontractors because of any default or nonperformance hereunder by 
the Contractor or subcontractors. 
Progress payments may be withheld if: 
(a) work is found defective and not remedied; 
(b) Contractor does not make prompt and proper payments 
to subcontractors; 
(c) Contractor does not make prompt and proper payments 
for labor, materials, or equipment furnished him; 
(d) another Contractor is damaged by an act for which 
Contractor is responsible; 
(e) claims or liens are filed on the job; or 
(f) in the opinion of the Architect or the Board, Con-
tractor's work is not progressing satisfactorily. 
B. Additional Payment. 
In addition to the progress payments referred to in 
the next preceding subparagraph, the Board may, in its own discretion, 
include in its monthly payment an amount up to but not exceeding 75% 
of the Architect's estimated value of materials delivered to the site 
but not yet incorporated in the project. The Contractor hereby war-
rants that all material delivered to the site for which payment here-
under is made shall not be removed from the site. If any such material 
is removed, Contractor agrees to promptly report such removal to the 
Board and to fully reimburse the Board for such loss. 
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C. Final Payment. 
Final payment shall be made to Contractor by the Board 
within thirty (30) days after full completion of the buildings and the 
Board's final acceptance of the project as complete. As a condition 
precedent to final payment, the Contractor shall deliver to the Archi-
tect good and sufficient evidence that all claims due and chargeable 
to the Contractor have been paid, and should there prove to be any such 
claim after final payment, the Contractor hereby specifically covenants 
and agrees to refund to the Board upon demand all money and expenses 
that the Board may pay or incur in discharging any claim or lien against 
the Contractor or the Board on account of such work. The Contractor 
agrees to defend the Board against any and all claims against the Board 
for materials and labor furnished in said construction, whether before 
or after final payment. 
D. Payments Not Acceptance. 
No payments under this agreement, either wholly or in 
part, shall be construed to be an acceptance of defective or improper 
materials or workmanship. 
ARTICLE IV 
DESIGNATION OF ARCHITECT; DUTIES AND AUTHORITY 
The Architect for this project is M.H.T. Architects, Inc. 
2398 West North Temple of 
Salt Lake City, Utah 84116 . 
The duties and authority of the Architect are as follows: 
A. General Administration of Contract. 
The primary function of the Architect is to provide the 
general administration of the contract. In performing these duties 
he is Boards representative and duly authorized agent during the 
entire period of construction. 
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B. Inspections, Opinions, and Progress Reports. 
The Architect will keep familiar with the progress and 
quality of the work by making periodic visits to the worksite. He 
will make general determinations as to whether the work is proceeding 
in accordance with the contract. He will keep the Board informed of 
such progress and will use his best efforts to protect the Board from 
defects and deficiencies in the work. 
C. Access to Worksite. 
The Architect shall be given free access to the worksite at 
all times during its preparation and progress. The Contractor shall 
also permit all persons appointed or authorized by the Architect or 
the Board to visit or inspect the said work or any part thereof at all 
times and places during the progress of the same and provide sufficient, 
safe and proper ways and means for such inspection. 
D. Interpretation of Contract Document; 
Decisions on Disputes. 
The Architect will be the initial interpreter of the contract 
document requirements and will make primary decisions on claims and 
disputes which arise. The decision of the Architect upon any question 
relating to the true meaning of the plans and specifications, perfor-
mance or work or completion of job, shall be final and conclusive upon 
the parties hereto unless within five (5) days after such decision the 
party complaining, by written demand, requires a reconsideration on 
the matter so decided. If such demand is made, the question involved 
shall be reviewed by the Board at its next or regular or special meeting; 
and if upon such review the Board shall in any manner change the decision 
made by the Architect, the decision as so changed shall be final and 
conclusive. Except as herein provided, the decision of the Architect 
shall be final and conclusive upon the parties hereto. 
E. Rejection and Stoppage of Work. 
The Architect shall have authority to reject work which in 
his opinion does not conform to the contract documents and in this 
connection to stoo the work or a portion thereof when necessary. The 
Architect shall inspect the project to determine if any material or 
workmanship is not in accordance with the provisions of the contract 
documents. If such material or workmanship is found the Architect 
shall notify the Contractor within a reasonable time after discovery 
of the nonconforming material or workmanship. 
F. Payment Recommendations. 
The Architect shall receive the Contractor's estimates of 
the value of the work and material done each month as provided herein 
and shall recommend to the Board the estimate of the work and materials 
in place but not paid for. 
ARTICLE V 
BEGINNING AND COMPLETION DATE; LIQUIDATED DAMAGES. 
Construction under this contract shall begin on 
July 18 , 19 84 , and be completed by 
July 1 1985 . 
The contractor agrees that the Construction covered by this 
agreement shall be prosecuted regularly, diligently and without inter-
ruption at such rate of progress as will insure full completion thereof 
in the time specified in this agreement. 
In the event Contractor shall fail to fully complete the 
project within the time specified in this agreement, or any extension 
thereof agreed to in writing by the Board and Contractor, Contractor 
expressly agrees as part of the consideration for the awarding of this 
agreement to pay to Board for each and every day that the building 
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shall remain uncompleted after said completion date the sum of 
$ 200.00 per school — per calendar day as liquidated damages 
but not as penalty, for the failure of Contractor to complete the 
project by said completion date. 
It is expressly understood and agreed by Board and Contractor 
that the time specified herein for completion of the project and the 
amount of said liquidated damages are.fair and reasonable-
It is further expressly understood and agreed by Board and 
Contractor that in fixing said completion date and in determining the 
amount of said liquidated damages, the following factors among others 
have been taken into consideration: 
A. The urgent need of the Board to have the project completed 
by the time specified in order to fulfill its educational commitments; 
B. The size, design and location of the project; 
C. The quantity, quality and probable availibility of labor 
and materials involved in the construction of the project; 
D. The total dollar amount of this agreement; 
E. The average climatic range, the customary weather for 
the time period of the agreement and the usual customs and practices 
prevailing in the construction industry in this area; 
F. The impossibility of ascertaining and fixing the actual 
damages the Board v/ould sustain in the event of delay in the completion 
of the project; 
G. The applicable laws and governmental rules and regulations. 
It is further expressly understood and agreed that in the 
event of delay in completion of the building beyond the specified com-
pletion date, the amount of liquidated damages shall be deducted and 
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retained by Board from amounts withheld by Board as provided in this 
agreement, provided that in the event the withheld amounts are insuf-
ficient to pay liquidated damages, Contractor shall upon demand promptly 
pay said deficiency to Board. 
Contractor shall not be charged with liquidated damages or 
any excess cost when the delay in the completion of the project is due 
to any of the following: 
A. General strikes, acts of God, or the public enemy, acts 
by the Board, or casualty beyond the control and not the fault or ne-
gligence of Contractor; 
B. Delays of subcontractors or suppliers occasioned by any 
of the causes specified in the next preceding subparagraph. 
ARTICLE VI 
CONTRACT DOCUMENTS 
The documents which constitute the contract documents of 
this agreement and which by this reference are made a part hereof as 
though expressly set forth are: 
A. This agreement; 
B. General Conditions; 
C. Supplemental General Conditions; 
D. The plans, specifications and drawings with any addenda 
attached thereto issued before execution of this agreement and any 
ammendments hereafter to be made; 
E. Written interpretations of the contract documents and 
directives to be made from time to time by the Architect and the Board; 
and 
F. Work change orders issued or to be issued. 
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After delivery, the risk of loss, damage, theft, vandalism, or destruc-
tion of or to any such materials and equipment purchased directly by 
the Board shall lie with the Contractor. 
Storage of any materials and equipment furnished by the Board 
shall be the responsibility of the Contractor. The Contractor shall 
hold the Board harmless of and from any failure of the suppliers of 
materials or equipment so purchased by the Board resulting in any loss, 
claim, defect, discrepancy, delay in delivery or any problem in relating 
to such materials or equipment. 
The Contractor shall acknowledge receipt and approval of any 
such materials or equipment purchased directly by the Board by signing 
the invoice for any such materials or equipment. The Board agrees to 
make payment for any such materials or equipment within a reasonable 
time after the receipt of the signed invoice from the Contractor. 
The Board shall not be responsible for the loss of a prompt 
payment discount from the purchase price if the Board makes payment 
(determined by the date of mailing of the check for payment) within ten 
business days following the receipt by the Board of the signed invoice 
from the Contractor. 
The contract price as set forth above shall be reduced by 
the amount actually paid by the Board for such materials and equipment 
furnished by the Board and by the sales tax which would have been paid 
on such materials and equipment had they been supplied by the Contractor. 
Similiarly, the amount of any progress payment provided for above shall 
be adjusted to reflect the direct purchase of any such materials and 
equipment by the Board. The Board shall not be responsible for the loss 
of or reduction in any trade discounts available to the Contractor as a 
result of any purchases made by the Board. 
The contract documents together form the contract for the 
work herein described. The parties intend that the documents include 
provisions for all labor, materials, equipment, supplies and other 
items necessary for the execution and completion of the work and all 
terms and conditions of payment. 
ARTICLE VII 
RESPONSIBILITIES OF CONTRACTOR 
Contractor's duties, rights and responsiblities in connec-
tion with the project herein are as follows: 
A. Responsibility for and Supervision of Construction. 
Contractor shall be solely responsible for all construction 
under the contract, including the techniques, sequence, procedures, and 
means, for the coordination of all work; he shall s
 ()ervise and direct 
the work to the best of his ability and give it all attention necessary 
for such proper supervision and direction. 
B- Furnishing of Labor and Materials & Direct Purchase by Board. 
The Board shall have the right to furnish any part or all of 
the materials and equipment which shall become a part of the permanent 
structure. 
The Contractor shall negotiate and administer all such direct 
purchases by the Board and shall furnish to the Board a description, 
source of supply, trade discount information and other information nec-
essary to enable the Board to purchase directly any such materials and 
equipment. Purchases by the Board shall be made on requisition or pur-
hase orders furnished by the Board and signed by the duly authorized 
purchasing agent of the Board. Title to all such materials and equip-
ment purchased by the Board shall pass from the vendor directly to the 
3oard upon delivery to the job site, without any vesting in the Contractor. 
All bonds and insurance, as called for in this agreement, 
shall remain in full force. There shall be no reduction in the amount 
of coverage or any deduction for premiums for said bonds and insurance. 
These provisions for direct purchase by the Board of materials and 
equipment shall not relieve the Contractor of any of its duties or ob-
ligations under this contract or constitute a waiver of the Board's 
right to absolute fulfillment of all the terms hereof. 
The Contractor shall provide and pay for all materials and 
equipment not furnished by the Board and shall also provide and pay 
for labor, transportation, services, tools, machinery and all other 
items and services, necessary for the proper execution and completion 
of the work on the project according to the true intent and meaning 
of the contract documents, whether the same may or may not be particu-
larly described therein, and according a) such explanations and direc-
tions as the Architect may from time to time give for the purpose of 
the work. Every part of the work shall be executed and completed in 
a sound workmanlike and substantial manner and all materials furnished 
by the Contractor and used in the construction shall be new and of the 
best of their respective kinds, except as otherwise distinctly directed 
in writing by the Architect or allowed by the specifications. If the 
Contractor brings or puts into work any material or workmanship not in 
accordance with the contract documents, the Contractor shall, within 
24 hours after he or his agents receive from the Architect written 
notice thereof, proceed to remove from the project all such materials, 
whether worked or unworked, and immediately take all portions of the 
work condemned by the Architect as unsound or improper. 
C. Extra Work. 
The Contractor shall not deviate from the drawings or speci-
fications, or execute any extra work of any kind whatsoever unless 
authorized in advance in writing by the Architect, The amount to be 
paid, allowed or deducted on account of any such alterations or extra 
work, if any, shall be stated in writing, or provision made for the 
determination thereof in said written authorization, and no claim shall 
be valid, nor shall any such be due and owing to the Contractor there-
for, unless such written extra work change order stating the amount to 
be paid or allowed or providing for the determination of such amount, 
shall precede the change made or work done. 
D. Discipline and Employment. 
The Contractor shall maintain at all times strict discipline 
among his employees, and he agrees not to employ for work on the pro-
ject any person unfit or without sufficient skill to perform the job 
for which he was employed. 
E. Access to Job Site. 
The Contractor shall permit all persons appointed or author-
ized by the Board or the Architect to visit or inspect the project or 
any part thereof at all times and places during construction, and pro-
vide sufficient, safe and proper ways and means for such inspection. 
When so directed by the Architect, the Contractor shall prevent the 
entrance or presence upon the project of any person or persons not en-
gaged or employed in the work. Should the Contractor fail so to do, 
the Architect acting for the Board, may employ such guards, watchmen 
or other person as he from time to time deems necessary. All expense 
thereof shall be chargeable against the Contractor and may be deducted 
from any amount due or to become due the Contractor. 
F. Compliance with Laws and Regulations. 
The Contractor shall conform in all respects to the provisions 
and regulations of any general or local act or ordinance, or of any 
local or government authority which may be applicable to th* caiH wnri. 
and indemnify the Board against all penalties incurred by reason of 
the non-observance of any such provision or regulation. 
G. Procurement of Licenses and Permits. 
The Contractor shall secure all licenses and permits necessary 
for proper completion of the work, paying the fees therefor. 
H. Safety. 
Contractor has the duty of providing for and overseeing all 
safety orders, precautions, and programs necessary to the reasonable 
safety of the work, specifically including, but not limited to, the 
Occupational Safety and Health Standards. In this connection, he shall 
take reasonable precautions for the safety of all work employees and 
other persons whom the work might affect, all work and materials incor-
porated in the project, and all property and improvements on the con-
struction site and adjacent thereto, complying with all applicable laws, 
ordinances, rules, regulations and order. 
I. Clean-Up. 
Contractor agrees to keep the work premises and adjoining 
ways free of waste material and rubbish caused by his work or that of 
any subcontractors. He further agrees to remove all such waste mater-
ials and rubbish on termination of the project, together with all his 
tools, equipment, machinery, and surplus materials. He agrees, on ter-
minating his work at the site, to conduct general clean-up operations 
at the direction and to the satisfaction of the Architect and the Board. 
ARTICLE VIII 
TIME OF ESSENCE: EXTENSION OF TIME 
All times state herein or in the contract documents are of 
the essence hereof. If an additional time is allowed for the comple-
tion of any work, the new time limit fixed by such extension shall be 
of the essence hereof. 
Should the Contractor be delayed in the prosecution or the 
completion of the work required herein by any cause mentioned in this 
agreement, or by any alteration or addition made in said work by and 
under the authority of the Architect as herein provided, then the time 
herein fixed for the completion of said work shall be extended for a 
period equivalent to the time lost by reason of any of the causes a-
forementioned. The extended period, if any, shall be determined and 
fixed by the Architect in writing, but no such allowance shall be made, 
unless a claim in writing therefor is presented by the Contractor to 
the Architect within a 48-hour period after the occurrence of any such 
alleged cause. If, on account of any of such causes, the Architect 
shall deem it advisable to suspend the work, he shall have the right 
and power to do so without extra charge being made by the Contractor, 
but the time of suspension, if any, will be allowed in addition to the 
time stipulated for completing the performance of the work required by 
the contract documents. 
ARTICLE IX 
INSURANCE 
A. General Liability Insurance. 
The Contractor shall procure and keep in force at his own 
expense during the term of this agreement comprehensive general 
liability insurance with minimum limits as follows: 
(1) $250,000 bodily injury or death for each person, 
$500,000 for each occurrence, and $500,000 aggregate; 
(2) $100,000 for property damage for each occurrence 
and $300,00 aggregate. 
B. Automobile Liability. 
The Contractor shall procure and keep in force at his own 
expense during the term of this agreement comprehensive automobile 
liability insurance with minimum limits as follows: 
(1) $100,000 for bodily injury or death for each 
person and $300,000 for each occurrence; 
(2) $100,000 for property damage for each occurrence, 
C. Owner's Protective Liability. 
The Contractor shall procure and keep in force at his own 
expense during the term of this agreement Owner's protective liability 
insurance with minimum limits as follows: 
(1) $250,000 for bodily injury or death for each 
person, and $500,00 for each occurrence; 
(2) $100,000 for property damage for each occurrence 
and $300,000 aggregate. 
D. Fire Insurance, Vandalism and Malicious Mischief. 
The Board shall procure and keep in force at its own expense 
during the term of this agreement, fire and extended coverage insurance 
with a minimum limit of 100% of the insurable value of the project. 
The insurance premiums shall be paid by the Board and the policy shall 
be made payable to the Granite Board of Education. The Contractor may 
acquire vandalism and malicious mischief coverage at his own expense 
by contacting the Board. 
E. Workmen's Compensation and Employer's Liability Insurance. 
The Contractor shall comply with the provisions of the Work-
men's Compensation Act, the Utah Unemployment Compensation Act, and 
all other legislation, federal and state, applicable to the work des-
cribed herein, and the Contractor agrees to make all payments, returns 
and reports required by these acts. 
F. Insurance Companies. 
T K a
 rnrx+rartnr aarees that a l l insurance policies required 
under this article shall be issued by a company or companies satisfactory 
to the Board, 
G. Certificates o> f Insuranee. 
Before this agreement shall become binding and effective, 
and as a condition thereof, the Contractor shall furnish to the Board 
certificates of insurance covering all of the insurance policies called 
for herein. Should any such policy be cancelled or expire, Contractor 
agrees to give the Board ten days1 written notice thereof. 
H. Commencement. 
The Contractor shall not commence work under this agreement 
nor shall he allow the subcontractor to commence work until the Contrac-
tor has obtained the insurance policies, furnished certificates of in-
surance to the Board, and obtained appoval by the Board of said policies 
as required herein. 
ARTICLE X 
HOLD HARMLESS AGREEMENT 
In addition to obtaining insurance as provided in Article IX, 
the Contractor agrees to indemnify and hold harmless the Board and 
Architect, their agents and employees, from and against all claims, 
damages, losses and expenses, including reasonable attorney's fees, 
arising out of performance of the work herein which is caused in whole 
or in part by Contractor's negligent act or omission or that of a sub-
contractor, or that of anyone employed by them or for whose acts Con-
tractor or subcontractor may be liable. This reference includes but is 
not limited to bodily injury or death, including injury to the Board's 
student, faculty or staff; property damage to the Board's property 
whether said property is part of the project or not, including loss of 
use; damage to or loss of use of the Contractor's properties; damage 
to or loss of use of any other property-
ARTICLE XI 
WORK CHANGES 
The Board or the Architect reserves the right to order work 
changes in the nature of additions, deletions, or modifications, without 
invalidating the contract, and agree to make corresponding adjustments 
in the contract price and time for completion. All changes will be 
authorized by written change orders signed by the Architect and approved 
by the Board. The change order will include conforming changes in the 
contract and completion time. 
ARTICLE XII 
THE BOARD'S RIGHTS UPON BREACH BY CONTRACTOR 
In case the Contractor at any time refuses to order, contract 
for or supply promptly and at the right time, sufficient skilled workmen 
or sufficient and proper materials, or fails in any way to prosecute the 
work with promptness and diligence, or when so ordered so to do by the 
Architect fails to discontinue the employment of any person or persons 
whose presence or continued employment tends to delay or hinder the said 
work, or fails in the performance of any of the covenants and agreements 
herein contained, the Board shall thereupon have the power and shall be 
at liberty, after three days written notice to the Contractor or posting 
the same on said building, to order, contract for or otherwise provide 
such labor and materials as the Architect may deem necessary, and to 
deduct the cost thereof from any money then due or thereafter to become 
due to the Contractor under this agreement, or otherwise to charge the 
cost thereof to the Contractor, who shall be liable therefor. Also, if 
the Contractor fails in the performance of any of the covenants or agree-
ments herein contained, the Board shall be at liberty immediately to 
terminate this Agreement as provided in Article XVII. 
ARTICLE XIII 
ACCEPTANCE 
The occupation by students, faculty or others of a facility 
subject to this agreement shall in no way constitute acceptance of 
the work performed or materials used. 
ARTICLE XIV 
TERMINATION 
Contractor may on thirty (30) days written notice to the 
Board and Architect terminate this contract before the completion date 
hereof when for a period of thirty (30) days after a progress payment 
is due, through no fault of Contractor, the Board fails to issue a 
certificate of payment therefor, or fails to make the payment. On 
such termination, Contractor may recover from the Board payment for all 
work completed and for any loss sustained by him for materials, equip-
ment, tools or machinery to the extent of actual loss thereon plus loss 
of a reasonable profit, provided he can prove such loss and damages. 
The Board on ten (10) days notice to Contractor, may and with-
out prejudice or to any other remedy, terminate this contract before the 
completion date hereof, when Contractor defaults in performance of any 
provision herein, or fails to carry out the construction in accordance 
with the provisions of the contract documents. On such termination 
the Board may take possession of the work site and materials, equip-
ment, tools and machinery thereon, and finish the work in whatever way 
he deems expedient if the unpaid balance on the contract price at the 
time of such termination exceeds the expense of finishing the work, the 
Board will pay such excess to Contractor. If the expense of finishing 
the work exceeds the unpaid balance at the time of termination, Con-
tractor agrees to pay the difference to the Board. 
On such default by Contractor, the Board may elect not to 
terminate the contract and in such event he may make good the deficiency 
of which the default consists, and deduct the costs from the progress 
payment then and to become due to Contractor, 
ARTICLE XV 
CHANGE IN SUBCONTRACTORS' LIST 
The list of subcontractors submitted with the Contractor's 
bid may not be changed without written approval from the Architect and 
the Board. 
ARTICLE XVI 
ASSIGNMENT 
The Contractor shall not let nor assign this agreement or 
any interest therein without the written consent of the Board, except 
that the Contractor may subcontract portions of the work in the *sual 
course of business, he being and remaining at all times and under all 
circumstances primarily responsible to the Board therefor. 
ARTICLE XVII 
INVALIDITY OF WORD OR CLAUSE, ETC. 
The parties hereby agree that if any word, clause, sentence, 
or paragraph of this agreement shall be declared invalid or unenforceable 
by any court of competent jurisdiction, the remainder of the contract 
shall not be affected thereby but shall remain binding on the parties. 
ARTICLE XVIII 
EXECUTORS AND ASSIGNS 
The parties hereto bind themselves, their heirs, successors, 
executors, administrators and representatives to the full performance 
of this agreement. 
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ARTICLE XIX 
PERFORMANCE AND PAYMENT BONDS 
Before this Agreement shall become effective or binding, the 
Contractor shall furnish the Board, at his own expense, a 100% Full 
Performance Bond and a 100% Material and Labor Full Payment Bond exe-
cuted on forms acceptable to the Board with good and sufficient sureties, 
to be approved by the Board, and each of these two bonds shall be in 
the full penal sum of Five Million Seven Hundred Eighty Seven Thousand 
Dollars, being equal to the full amount 
of the contract, conditioned that he will properly and fully perform 
all and each of the conditions and covenants of this Agreement in ac-
cordance with each and all of its provisions, and that he will promptly 
pay all persons supplying labor or material used in the prosecution of 
the work provided for in this Agrp^ment. 
IN WITNESS WHEREOF, the Contractor above named has hereto 
set his hand, and the Board has caused this Agreement to be signed by 
its proper officers thereunto duly authorized the day and year first 
above written. 
ATTEST: 
BRODERICK & HOWELL CONSTRUCTION 
^JZJT^T^^L^C 
THE BOARD OF EDUCATION OF 
GRANU£ SCHOOUDISTRICT 
Business Administrator a; 
Treasurer 
By 
^Jresideny/ 
Director, New Scnool Facilities 
j^&a^M '/£&*-+— 
Assistant Superintendent, 
Office of Administrative Services 
EXHIBIT B 
Thomas Christensen, Jr., A0650 
FABIAN & CLENDENIN, 
a Professional Corporation 
Attorneys for Granite School District 
Twelfth Floor 
215 South State Street 
P.O. Box 510210 
Salt Lake City, Utah 84151 
Telephone: (801) 531-8900 
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APrcAi.S SHCYiON 
STATE TAX COMMISSION 
BEFORE THE UTAH STATE TAX COMMISSION 
ARCO ELECTRIC, 
Petitioner, 
v. 
AUDITING DIVISION OF THE 
UTAH STATE TAX COMMISSION, 
Respondent. 
STIPULATION OF FACTS 
REGARDING PORTION OF 
ASSESSMENT ATTRIBUTABLE 
TO MATERIALS AND EQUIP-
MENT PURCHASED DIRECTLY 
BY GRANITE SCHOOL DISTRICT 
Appeal No. 87-127^ 
The Petitioner and the Respondent in this matter hereby 
stipulate to the following facts relating to that portion of the 
assessment in this matter attributable to materials and equipment 
furnished by Granite School District ("Granite"). 
1. The total sales tax assessment made against Peti-
tioner in this matter, exclusive of interest and penalties, is 
$91,460.84. 
2. Of such total base assessment, $11,803.51 is 
attributable to materials and equipment furnished by Granite at a 
cost of $205,278.48 and used in the construction of Westbrook 
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Elementary School located at 6200 South 3500 West, Salt Lake 
Cityr Utah, and Valley Crest Elementary located at 3100 South 
5300 West, Salt Lake City, Utah. 
3. Granite is a political subdivision of the State of 
Utah* 
4. Sales to or purchases by a political subdivision 
are exempt from Utah sales/use taxes pursuant to U.C.A. 
559-12-104(2). 
5. Westbrook Elementary School and Valley Crest Ele-
mei- ry School were constructed pursuant to an agreement between 
the Board of Education of Granite and Broderick & Howell Con-
struction Company (Broderick & Howell) dated July 18, 1984 (the 
"Agreement"), a copy of which is attached hereto as Exhibit ,fA." 
6. Broderick & Howell was selected by Granite as the 
general contractor after submission of bids by Broderick & Howell 
and other contractors for the construction of the two school 
buildings, such bids being submitted after review of architec-
tural plans, bid specifications, general and supplementary gen-
eral conditions and other documents. 
7. The principal provisions of the Agreement dealing 
with the furnishing of materials and equipment by Granite are set 
forth in paragraph B of Article VII of the Agreement. 
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8. The right of Granite to furnish materials and 
equipment used in the construction of the two school buildings is 
also set forth in Article 34 of the Supplementary General Condi-
tions, which Supplementary General Conditions were made available 
to all general contractor and subcontractor bidders on the 
project prior to the actual bidding process. A copy of such 
Article 34 is attached hereto as Exhibit "B". 
9. The Petitioner in this matter was a subcontractor 
of Broderick & Howell Construction Company and performed electri-
cal subcontract work pursuant to two separate Subcontract Agree-
ments with Broderick & Howell, one for Westbrook Elementary and 
the second for Valley Crest Elementary, both dated August 6, 
1984, Both Subcontract Agreements are identical. A copy of the 
Westbrook Elementary Subcontract Agreement is attached hereto as 
Exhibit "C.w 
10. The General and Supplementary Conditions were 
incorporated into the Agreement and Subcontract Agreements by 
reference* 
11. Paragraph B of Article VII of the Agreement and 
Article 34 of the Supplementary General Conditions granted Gran-
ite the right to furnish any part or all of the materials and 
equipment which would become part of the permanent structure of 
the school buildings. 
-3-
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12. Pursuant to these provisions of the Agreement, 
Granite elected to furnish certain electrical materials and 
equipment incorporated into such elementary school building 
facilities by Petitioner pursuant to its agreement with Broderick 
& Howell. 
13. Materials and equipment incorporated into the ele-
mentary school facilities which were not furnished by Granite 
were furnished by Petitioner or Broderick & Howell and sales tax 
was paid on these materials. 
14. f-Jith respect to ma-.srials and equipment elected to 
be furnished by Granite to be incorporated into the school facil-
ities, Broderick & Howell would prepare and deliver to Granite a 
requisition form identifying materials and equipment and the sup-
pliers of such materials and equipment. A copy of a requisition 
form used in this matter is attached hereto as Exhibit "D." 
15. When the requisition form was received by Granite, 
a purchase order was then issued by Granite to the approved sup-
plier of the materials and equipment identified in the requisi-
tion form. A copy of a purchase order used in this matter is 
attached hereto as Exhibit "E." 
16. When the materials and equipment identified in the 
purchase order were delivered to the job site address identified 
in the purchase order, the supplier sent an invoice for the 
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materials and equipment to Granite in care of Broderick & Howell 
for payment and approval. A copy of a invoice from Lassco Sound, 
one of the suppliers from whom materials were acquired by Granite 
in this matter as attached hereto as Exhibit "F". 
17. The authorized agent of Broderick & Howell would 
acknowledge receipt and approval of the materials and equipment 
identified in the invoice by signing the same and then forward 
the invoice to Granite for payment. 
18. Once approved for payment, the invoice would then 
be paid directly by Granite to the supplier by check drawn on the 
operating account of Granite by the disbursing agent of Granite. 
A copy of a check used to purchase materials and supplies incor-
porated into the two subject school buildings is attached hereto 
as Exhibit wG.n 
19. After payment for materials and equipment had been 
made by Granite, a change order to the original Agreement with 
Broderick & Howell would then be executed giving Granite credit 
lander the Agreement for the cost of the materials and equipment 
plus the sales tax savings associated with such materials and 
equipment. A copy of a change order used in this matter is 
attached hereto as Exhibit "H." 
20. M.H.T. Architects, Inc. ("M.H.T."), were employed 
by Granite to provide various professional services with respect 
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to the construction of the two elementary school facilities, 
including the observation of installation and construction 
efforts, testing of material and approval of change orders. A 
copy of the agreement between Granite and M.H.T. is attached 
hereto as Exhibit "I." 
21. M.H.T. had no contractual relationship with 
Broderick & Howell or Petitioner. 
22. At all times during the installation and construc-
tion process Granite maintained a general liability insurance 
policy covering among other things, theft, vandalism and casualty 
losses from material .id equipment purchased by Granite and used 
in the construction of the elementary school facilities. 
23. With respect to the elementary school facilities 
described above, Granite also maintained a fire and extended cov-
erage insurance policy in the amount of the insurable value of 
the facilities. 
24. Lien waivers were secured by Broderick & Howell 
with respect to materials and equipment furnished by Petitioner 
or Broderick & Howell. 
25. Lien waivers were not secured by Broderick & Howell 
or Petitioner with respect to materials and equipment furnished 
by Granite, Granite's cancelled checks were accepted in place of 
lien waivers. 
-6-
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26. The foregoing statement is intended to be represen-
tative of the facts in this case but not exhaustive. Other sig-
nificant facts may be presented at the hearing. 
DATED this %** day of LjL . 1991. 
Thomas Christerisen, Jr. 
for the Petitioner 
Clark Snelson 
Respondent 
TC:D51491a 
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EXHIBIT C 
A(!RR» Il'-N 1'" 
1 j _ j, A g
 r e e ni e n t ra a d =; a n d e 1 11 e 1 e d :i 1: 11 o t h :i s 3 0 d a ] :: • f 11 1 ] ;j :i 1 1 t:! , e 
yeaI Nineteen Hundred am 1 Ei gf ity Six by ai 11 1 between the CORPORATION OF 
THE PRESIDING BISHOPRIC OF THE CHURCH OF JESUS CHRIST ; ATTER-DAY SAINTS, 
A Utah Corporation Sole, herein allien called "Ubv . o TKRWKST 
CONSTRUCTION CO INC herein after called "CONTRACTOR•" 
WITNESSETH: 
WHEREAS': Owner intends to have certain work performed as 
outlined he! ~^  
W w 1111 ni u 1.1 ji p e r t o rm such 
work. 
NOW THEREFORE 1 (1 > Il I 1111 if 1 11 1 I 1 1 MMI» 1 ' I » J 1 :\' 1 (>• 
hereinafter provided agree as follows: 
ARTICLE I SCOPE OF WORK 
C lurnish all II :: f tl :ie materials and equipment 
and perform -:. -*' ! necessary to complete all of the work 
CENTER as prepared ARCHITECTS hereinafter referred to as 
"ARCHITECT," 
APTICA! I l ir'Nip CX»NTKAi r IWM'IIMKNTS 
The General Conditions of the contr act. Supplementary 
Conditions. Specifications entitle < I I I) S I }R I NT ING C E N IT R 
and nurabe r e . w, •» ™ v ?, h GC/12., Di v i s io 1:1 s 01 th 1 011 gh 1 6 
inclusive, ar Addenda " 1, dat .ed 7 Ji 1] y ] 986, Addenda No, 2, 
da =! Iii 3. < lati: s I 16 In IL! y 1/986, ai id t .he 
1 
Drawings dated JUNE 25. 1986 entitled L.D.S. PRINTING CENTER 
and numbered G-l, G-2, C-l through C-7, L-l through L-4, SP-1, SP-
2, A-l through A-48, K-l through K-3, S-l through S-25, P-l 
through P-16, FP-1 through FP-8, M-1 through M-20f and E-1 through 
E-40 together with this Agreement form the Contract and are as 
fully a part thereof as if attached hereto or repeated herein, 
ARTICLE 111. THE CONTRACT SUM 
Owner shall pay and Contractor shall accept as full payment 
of this Contract the sum of SIX MILLION FOUR HUNDRED EIGHTY 
THOUSAND AND NO/100 DOLLARS ( $ 6,480,000.00 ), subject to 
additions and deductions provided in the Contract. 
ARTICLE IV. TIME OF COMMENCEMENT AND COMPLETION 
Work under this Contract shall commence on wr\*"*en notice 
from Owner to Contractor to do so and shall be completed and ready 
for Owner1s final inspection within 365 calendar days from the 
Above date of commencement. Time is of the essence. 
ARTICLE V. INSPECTION 
The fact that any particular work has been inspected shall 
not be considered a waiver of the requirements of strict 
compliance with the Contract Documents. 
ARTICLE VI. CONTRACTOR NOT AGENT OF OWNER 
It is expressly agreed that Contractor is not the agent or 
employee of Owner, but that he is an independent Contractor. 
ARTICLE VII. PROGRESS PAYMENTS, FINAL ACCEPTANCE AND FINAL 
PAYMENT 
Payments shall be made in accordance with the applicable 
2 
Payments shall he Hauv. xu accordance with i w • \ 
Sectii « )i: i s « : f I iln Iontract Documents, 
ARTICLE VIII. ASSIGNS 
N e r i IM i m u I v in I Ii I (inin in II mi ".In ill I a.1.' i g n t.h< C o n t r a c t o r 
sublet - ?* 4it the written consent of the other . 
Contractor shall assign mn \u ,»II<I 1 l u m 
I pledge the* cred.it ul" Dwnei" or bind the 
O w n e 
ARTICIJ AKCE 
.* w t>:ic-.. i t* .'tspr-cted for acceptance s vie: prompt, y 
upon receipt 4 ^ ? : ' • - Contractor and k 
ib complete and read\ toi inspection, m::ng s . : all 
materials and work connertc-d therewith shal] be at Contractor's 
r - i i II i i I I I ' I I  in mi i I ft. 
ARTICLE X. DEFAULT AND ATTORNEY'S FEES 
Sho*'1 " • *v di spute arise betwee i 
regai :1 t performance c f *-^ -;- aspect,ve obligations under 
the Contract Documents, whi ch dispute cannot be settled between 
11 1 e p a i I: i e s a i i :I ] i t i g a t: I o i i :i s :: o m m e i: i c e c J» 111 v n li h e l o s i n g p a r t y i n 
the litigation agrees to pay a"1 1 costs and attorney's fees o 1 the 
prevailing party. 
parties hereto have executed this 
A g r e e m e n t , t h e day a;.r **t a : Li st: above-wri tten, binding 
themsel ves
 t * * ici I t. :) i: s , adiiii ni s t r a t:or s ai id 
representatives to the lull performance of the Contract, 
3 
REVIEWED ACCEPTED BY OWNER 
TEMPLES AND SPECIAL PROJECTS 
DIVISION 
Member, Executive staff 
CORPORATION OF THE PRESIDING 
BISHOPRIC OF THE CHURCH OF 
JESUS CHRIST OF LATTER-DAY SAINTS 
A Utah Corporation Sole 
By. 
Authorized Agent 
APPROVED AS TO FORM 
Bj 
Office of General Counsel 
s^ 
CONTRACTOR 
Interwest Constructic n 
2004 North Redwood Road 
Salt Lake City, UT 84116 
By <yU r\ &^>t^^n^5>g#^^ 
President 
k 
01 012 work under other __ 
II 0^0 
ions 
1. A separate contract will be let by the Owner for furnishing and 
installing food service equipment. Contractor shall make provisn 
in his work as indicated* and shall fully cooperate with Food 
Service Equipment Contractor. 
» 0*1-
1. 
01 015 contractor use of premises 
1. The Contractor shall confine his apparatus* storage of materials 
and the operations of his workmen to limits indicated by I aw 7* 
ordinances* and permits* and shall leave all walks* driveways* 
roads* and entrances unencumbered. Existing building will be 
fully occupied by Owner during construction. 
2. The Contractor shall not load or permit any part of the structure pi 045 
to be loaded with a weight which will endanger its safety. 
1. 
3. Allow Owner full use of existing building and adjacent roads* 
parking and entrances during normal business hours. 
*• Required utility outages shall be arranged with Owner 7 days in 
advance. 
01 019 owner purchase option 
1. The Owner desires to purchase certain materials which will be 
utilized in the work. The following conditions shall apply* 
a. The Owner and the Contractor shall mutually agree which 
materials the Owner will purchase. 
b. The cost of such materials* together uith the amount the 
Contractor would have paid as sales tax, shall be deducted 
from the Contract sum as specified by Change Order, unless 
such materials are specifically deleted from the Contract.. 
c. Upon agreement between the Owner and the Contractor as to the 
materials the Owner is to purchase, the Contractor shall 
furnish to the Owner all n e c c >ary information* including 
source of supply* to enable the Owner to properly purchase 
such materials. 
d. The Contractor shall hold the Owner harmless of and from any 
failure of the suppliers of materials so purchased resulting 
in any loss, claim, defect, discrepancy, delay in delivery, or 
any other problem relating to such materials, except where any 
such failure is directly caused by acts or omissions of the Owner. 
e. All bonds and insurance* as called for in the Contract* shall 
remain in full force. There shall be no reduction in the 
amount of coverage or any deduction for premiums for said 
bonds and insurance. 
f. Materials ordered by the Owner wilt not be paid for until 
written approval has been given by the Contractor. 
g. These conditions shall not abrogate the Contractor's responsi-
bility to comply fully in the execution of the work as required 
by the Contract Documents. 
h. The Contractor shall receive all merchandise and be fully 
responsible to see that it meets the Specifications and that 
its storage and installation gives the User a completed 
product according to the intention of the Contract. 
LDS Printing Center 01/* Division 01 
EXHIBIT D 
A * " .r*C 
r.jn u? ice] 
Graham Dodd, #A0896 
Robert P. Lunt, #A2026 
KIRTON, McCONKIE & POELMAN 
Attorneys for The Church of Jesus 
Christ of Latter-day Saints 
1800 Eagle Gate Plaza 
€0 East South Temple 
Salt Lake City, Utah 84111 
Telephone: (801) 328-3600 
. /-. . w . .'v. 
BEFORE THE STATE TAX COMMISSION OF UTAH 
ARCO ELECTRIC COMPANY 
540 WEST 9460 SOUTH 
SANDY, UTAH 84090 
Petitioner, 
vs. 
AUDITING DIVISION, 
STATE TAX COMMISSION OF UTAH, 
Respondent 
STIPULATION OF FACTS WITH 
RESPECT TO PURCHASES MADE FOR 
THE LDS CHURCH PRINT CENTER 
Case No. 87-1271 
AUDIT PERIOD: January 1, 1982 
through March 31, 1987 
) 
1. In 1986, The Church of Jesus Christ of Latter-day 
Saints (the "Church" or "Owner") entered into a contract with 
Interwest Construction Company ("Interwest") to construct a 
printing center (the "Print Center"). 
2. As part of the Print Center, Interwest subcontract-
ed with the petitioner, ARCO Electric ("ARCO") to work on the 
electrical system required by the Print Center. 
3. This Stipulation of Facts is intended to apply only 
to the Print Center and the materials related thereto for which 
tax assessment has been asserted (the "Print Center Materials") 
against Arco by the Utah State Tax Commission Auditors ("Audi-
tors") . Nothing contained in this Stipulation shall be deemed to 
affect or have any implication regarding materials purchased 
directly by Arco or materials purchased by Arco in connection 
with other contracts, even though such other contracts contribute 
to the total amount of deficiency being contested in this pro-
ceeding. This stipulation is also not intended to apply to 
materials (such as the printing equipment itself or the waste 
collection system referred to in Section 01 104 1. of the Con-
tract) *-/hich were acqui ^y the Church under separate contract. 
4. Under its subcontract, ARCO was subject to the same 
general terms and conditions as the general contractor, 
Interwest. For convenience, unless otherwise stated, the term 
••Contractor" will be used in connection with those contract 
provisions applying both to Interwest and ARCO. 
5. Section 01 Oil 1. of the General Requirements (page 
01/3) of the contract with Interwest stated: 
Unless otherwise provided, the Contractor 
shall provide at his expense all materials, 
labor, equipment, tools, transportation and 
utilities, including the cost of connection 
necessary for the successful completion of 
the Project. 
6. The initial Contract also contemplated that some of 
the Print Center Materials to be installed would be furnished by 
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the Owner. For example, in Section 01 101 1. the Contract states: 
Contractor shall install certain items as 
specified to be furnished by Owner, or shall 
receive and store in safe condition certain 
other items which will be purchased direct by 
Owner, all in accordance with the particular 
language in the following Sections of the 
Specification: 
a. Items furnished by Owner but installed by Contrac-
tor: 
1) All interior carpet ... 
7. The Church provided for direct purchase of a waste 
collection system which would be delivered by the Owner f.o.b. 
job site. Pursuant to Section 01 104 1 the Contractor was: 
to receive cne Equipment and thereafter be 
responsible for its protection and proper 
installation. 
After receipt of equipment, Contractor's responsibili-
ties are the same as if Contractor had negotiated the 
purchase. 
8. In addition, the Church reserved the right in 
subdivision 01 019 to purchase materials to be used in the con-
struction as follows: 
1. The Owner desires to purchase certain 
materials which shall be utilized in the 
work. The following conditions shall apply: 
a. The Owner and the Contractor shall 
mutually agree which materials the Owner 
will purchase. 
b. The cost of such materials together 
with the amount the Contractor would have 
paid as sales tax, shall be deducted from 
the contract sum as specified by change 
3 
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order, unless such materials are specifi-
cally deleted from the contract. 
c. Upon agreement between the Owner and 
the Contractor as to the materials the 
Owner is to purchase, the Contractor 
shall furnish the Owner all necessary 
information, including source of supply, 
to enable the Owner to properly purchase 
such materials. 
d. The Contractor shall hold the Owner 
harmless of and from any failure of the 
suppliers of materials so purchased re-
sulting in any loss, claim, defect, dis-
crepancy, delay in delivery, or any other 
problem relating to such materials, ex-
cept where any such failure is directly 
caused by acts or »d^sions of the Owner. 
e. All bonds and insurance, as called for 
in the Contract, shall remain in full 
force. There shall be no reduction in 
the amount of coverage or any deduction 
for premiums for said bonds and insur-
ance. 
f. Materials ordered by the Owner will 
not be paid for until written approval 
has been given by the Contractor. 
g. These conditions shall not abrogate 
the Contractors responsibility to comply 
fully in the execution of the work as 
required by the Contract Documents. 
h. The Contractor shall receive all 
merchandise and be fully ressponsible to 
see that it meets the Specifications and 
that its storage and installation gives 
the User a completed product according to 
the intention of the Contract. 
9. "Change Orders,tf were part of the contract pursuant 
to Section 2 of the General Conditions which defines the 
4 
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"Contract,f as being the sum of the contract documents, and 
further defines the contract documents to include modifications 
which in turn is defined to include Change Orders. 
10. The Church employed Robert Haywood as its "Project 
Representative.11 (That term is defined in paragraph 3. of 
section 1. of the General Conditions as: "That individual 
designated by the . . . Owner as it's full time representative on 
the project during construction." 
11. The Project Representative was a full-time Church 
employee whose duties included insuring that the Print Center 
Materials in the possession of Arco were handled in accordance 
with the Contract. 
12. Section 01 019.1(h) of the Contract required the 
Contractor to receive and store any materials purchased under the 
owner purchase option. This obligation included providing sheds 
for the storage of any material subject to weather damage and 
securing the work each night. 
13. The Church exercised its option to furnish Print 
Center Materials in connection with the work of ARCO electric. 
14. The Church# through its Project Representative, 
secured material lists from ARCO and consulted with ARCO and 
Interwest regarding the materials ARCO needed to perform its 
work. 
5 
/iDnn.iA^^ 
15. A purchase order was then prepared by Arco which 
was reviewed and approved by ARCO, Interwest, the Project Repre-
sentative and Church Purchasing for accuracy and compliance with 
the contract terms. Thereafter, if everything was found to be 
proper, a purchase order was issued directly by the Purchasing 
Department of the Church to the appropriate vendor. 
16. With one exception, the vendors were instructed to 
send the Print Center Materials to the Print Center. The Con-
tractor had responsibility to receive and inspect these materi-
als. The Pri .c Center Materials were aL * "*pected by the 
Church1s Project Representative. 
17. In accordance with the instructions on the Church 
Purchase Orders, the vendors billed the Church directly for the 
Print Center Materials. 
18. The invoices were received and checked by the 
Church, then forwarded to ARCO, which verified the appropriate-
ness of payment and re-forwarded the invoices to Interwest for 
its verification and approval. 
19. Upon receiving the vender's bill back from 
Interwest, verification from the Project Representative that the 
Print Center Materials appeared to be in conformance with the 
contract and purchase order, and written approval from the 
6 
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Contractor, the Church made payment for the Print Center Materi-
als directly to the vendor. 
20. Title to the Print Center Materials passed direct-
ly from the vendor to the Church. 
21. The vendors looked to the Church, not to ARCO or 
Interwest for payment. 
22. Change orders were issued crediting the Owner for 
payments made to suppliers. 
23. Under this procedure suppliers were paid timely. 
The 10% contract retainage was not withheld on materials so 
purchased. 
24. All warranties on the Print Center Materials were 
to be obtained by the Contractor in favor of the owner. 
25. The Contract required the Church to provide a 
Builders Risk Policy insuring both Arco and the Church and having 
the following clauses: 
Insuring Clause - Except for those exclusions 
specifically outlined as a part of the policy 
documents, this policy insures against all 
risk of direct physical loss of, or damage 
to, the property covered from any external 
cause. 
Deductible Clause - All claims for loss or expense 
arising out of any one occurrence shall be adjusted as 
one claim, and from the amount of such adjusted claim, 
there shall be deducted the sum of $350.00 from loss 
resulting from the perils of fire, lightning , extended 
coverages and vandalism, and malicious mischief. There 
shall be deducted the sum of $1,000.00 from any other 
7 
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covered peril. (The foregoing deductible amounts are 
the responsibility of the Contractor or subcontractor.) 
26. The foregoing stipulation is intended to be repre-
sentative of the facts in this case but is not exhaustive. Other 
significant facts may be presented at the hearing. 
DATED this 5 ^ day of August, 1991. 
for the Petitioner Respondent 
8 
*)f)f\r\ i r\ ^ ^ 
EXHIBIT E 
SALES AND USE TAX ACT 59-12-103 
59-12-103. Sales and use tax base — Rate. 
(1) There is levied a tax on the purchaser for the amount paid or charged for 
the following: 
(a) retail sales of tangible personal property made within the state 
(b) amount paid to common carriers or telephone or telegraph corpora 
tions as defined by § 54-2-1, whether the corporations are municipally oi 
privately owned, for all transportation, telephone service, or telegrapr 
service; 
(c) gas, electricity, heat, coal, fuel oil, or other fuels sold or furnishec 
for commercial cunsumption; 
(d) gas, electricity, heat, coal, fuel oil, or other fuels sold or furnishec 
for residential use; 
(e) meals sold; 
(f) admission to any place of amusement, entertainment, or recreation 
including seats and tables reserved or otherwise, and other similar ac-
commodations; 
(g) services for repairs or renovations of tangible personal property oi 
services to install tangible personal property in connection with other 
tangible personal property; 
(h) cleaning or washing of tangible personal property; 
(i) tourist home, hotel, motel, or trailer court accommodations and ser-
vices for less than 30 consecutive days; 
(j) laundry and dry cleaning services; 
(k) leases and rentals of tangible personal property if the property situs 
is in this state, if the lessee took possession in this state, or if the property 
is stored, used, or otherwise consumed in this state; and 
(1) tangible personal property stored, used, or consumed in this state. 
(2) Except for Subsection (l)(d), the rates of the tax levied under Subsection 
(1) shall be: 
(a) 5-V32% through December 31, 1989; and 
(b) 5% from and after January 1, 1990. 
(3) The rates of the tax levied under Subsection (l)(d) shall be: 
(a) 2-V32% through December 31, 1989; and 
(b) 2% from and after January 1, 1990. 
59-12-104. Exemptions. 
The following sales and uses are exempt from the taxes imposed by this 
chapter: 
* * * * 
(2) sales to the state, its institutions, and its political subdivisions; 
* * * * 
(8) sales made to or by religious or charitable institutions in the con-
duct of their regulax religious or charitable functions and activities; 
R865-58S. Materials and Supplies Sold 
to Owners, Contractors and Repairmen 
of Real Property Pursuant to Utah Code 
Ann. §§59-12-102 and 59-12-103 
RS*S-58S-L Sales aid Use Tax 
RS6S-5SS-1. Sales mud Use Tax 
A. Sale of tangible personal property to real 
property contractors and repairmen of real property' 
is generally subject to tax. 
1. The person who converts the personal property 
into real property is the consumer of the personal 
property since he is the last one to own it as pers-
onal property. 
2. The contractor or repairman is the consumer of 
tangible personal property used to improve, alter or 
repair real property; regardless of the type of cont-
ract entered into - whether it is a lump sum, time 
and material, or a cost-plus contract. 
3. The sale of real property is not subject to the 
tax nor is the labor performed on real property. For 
example, the sale of a completed home or building 
is not subject to the tax, but sales of materials and 
supplies to contractors and subcontracts are 
taxable transactions as sales to final consumers. This 
is true whether the contract is performed for an 
individual, a religious institution, or a governmental 
instrumentality. 
4. Sales of materials to religious or charitable 
institutions and government agencies are exempt 
only if sold as tangible personal property and the 
seller does not install the material as an improve-
ment to realty or use it to repair real property. 
B. If the contractor or repairman purchases all 
materials and supplies from vendon who collect the 
Utah tax, no sales tax license is required unless the 
contractor makes direct sales of tangible personal 
property in addition to the work on real property. 
1. If direct sales are made, the contractor shall 
obtain a sales tax license and collect tax on all sales 
of tangible personal property to final consumers. 
2. The contractor must accrue and report tax on 
all merchandise bought tax-free and used in perf-
orming contracts to improve or repair real property. 
Books and records must be kept to account for both 
material sold and material consumed. 
C. Sales of materials and supplies to contractors 
for use in out-of-state jobs are taxable unless 
sold in interstate commerce in accordance with Rule 
R865-44S. 
D. This rale does not apply to contracts whereby 
the retailer sells and installs personal property which 
does not become part of the real property. See Rules 
R865-51S, R865-39S, and R865-78S for infor-
